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LAW OFFICES

WILLIAMS 8 CONNOLLY
725 TWELFTH STREET, N.W.

WAsHINCTON, D. C. 20005'5901 EDWARD BENNETT WILLIAMS (1920-1988)
PAUL R. CONNOLLY (922-1978)
DAVID E. KENDALL (202) 434-5000
- 5
FUeraadald FAX (202) 434-5029

May 5, 1997

VIA HAND DELIVERY

The Honorable Kenneth W. Starr
Independent Counsel

Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.
Suite 490-North

Washington, D.C. 20004

Dear Judge Starr:

This letter responds to your letter of April 29, 1997.

I explicitly stated my willingness to explore
alternatives to my proposal, so I am perplexed by your
characterization of the third element of my proposal as the
"linchpin" and the "sine gque non" of any negotiated resolution.
In any event, you appear to have misunderstood the governing law.
The Supreme Court has not held, as you suggest, that appellate
courts are without authority to vacate judgments upon settlement.
Indeed, the Supreme Court begins its analysis in Bancorp Mortgage
Co. v. Bonner Mall Partnership, 513 U.8. 18 (19%4), by
recognizing the general authority of a federal appellate court to
vacate decisions in such circumstances. Id. at 21. Congress has
explicitly provided that, "[tlhe Supreme Court or any other court
of appellate jurisdiction may affirm, modify, vacate, set aside
or reverse any judgment, decree, or order of a court lawfully
brought before it for review . . . .™ 28 U.8.C. § 2106.

The appellee in Bancorp, of course, opposed the
appellant’s motion to vacate -- a situation quite different from
my proposal where all the parties would support vacatur. The
Supreme Court’s limited decision was, as you correctly quoted,
that " [w]here mootness results from settlement, . . . the losing
party has voluntarily forfeited his legal remedy by the ordinary
processes of appeal or certiorari, thereby surrendering his claim
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to the equitable remedy of vacatur." Bancorp Mortgage Co., 513
U.S. at 25 (emphasis added). Federal appellate courts _continue

to have the authority to vacate decisions according to principles
of equity even where mootness is caused by settlement. As the

Supreme Court expressly noted in Bancorp, "[t]his is not to say
that vacatur can never be granted when mootness is produced [by
reason of settlement]." Id. at 209.

You have, however, elected to litigate the matter
rather than resolve it in a way that would speedily afford you
the notes. Jacta alea est.

Si eere%y, _ ]
NG Ak
// L. £ | /K

“ﬁavid . Kendall



CovINGTON & BURLING
{201 PENNSYLVANIA AVENUL, N. W.
.0, DOX ?5E6
WASHINGTON, D.C, 2004 4-7%6&&
(Z2012] BR2.5Q00

TFIFFaY. I2N21 RA2.”RYal

IVAN K. FEGNG
NIRFOT NIAL NIMAFR
(=52 OOE -DOS|
DIRECT TELEFAY MUMBER

May 28, 1997

\ECEI 7782-DDs|
IFanGBeOV rOM

BY FACSIMILE

Btrett M. Kavanaugh, Esqg.
Office of the Independent Counsel
Washington, D.C,

LCSONFIZLD HoUsE
CUHLUN SIREET
1ONNON W (Y BAS

EHSLAND
TELEPHONE: Ss(17) 4255050
TULLIAN; 44-171-835-210]

BHUIILLD LUHHEBFUNUEN | DFFICE
44 AVENUE DEB ARTSB
ARNSSE] R LOda REJ i
TELEPHSME 35 3 map BITO
TELGrAA. DE-2-JOE D98

Re: Office of the President v, Office of the Independent Counscl, No. Y6-1783

Dear Mr, Kavanaugh:

As you know, we represent Professor Paul F. Rothstein and a number of
other law professors wha intend to file au amicus curige brief in support of the petitioner
in the above-captioned marter. As we discussed earlier this week, | am writing pursuant
to Supreme Court Rule 37 ta confirm that you have consenied o the filing of the btief,
If you do consent, pleage go indicate by signing below and faxing a copy of the counter-

signed letter to me at (202) 778-5641.

Plcasc do not hesitate to call me if you have any questions. Thank vou for

your consideration,

Very truly yours,

Ivan K, Fong

I consent.

R M [uemaigh

Bren M. Kavanaugh, Esq.
Counsel for the Officc of the Independent Counscl

Date: Ma&? 18;”“’)
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USAGE T 00'57

PGS. 2

RESULT OK

COVINGTON & BURLING
1201 Tennaylvania Avcmuc, N.W.
P. O. Box 7566
Washingtan, D.C. 20044-7566

lax Numbcrs: 202-662-6291 or 201-737-0528
Fax Operator: 202-662-6280

Please Coll 202-662-6280 If .There Are Transmisslon Problems

s—— —

Thiz facsimlle vancmisslon Is intended only For I addressse shown below. |t may centain infarmatlon that is privileged,
confidential or atherwisc proledted fram disclosure, Any fevisw, dieeminalion or uss er tNis wANSMISsieN or |tx contants
by peraona other than tho addroccoa iz ciictly prohibitad. If you have received this transrnbaicn iy s, pleses nnllfy s

immeodiately and mall the original in s al the nhove sddress,

PHONE: (202) 662-5641
direct FAX NO_: (202) 778-5641

E-MAIL: ifong@cov.com
PAGES: _2 _(Including cover)
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1201 Pennsylvania Avermuc, N.W.
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DATE: __ May 28, 1997

PHONE: (202) 662-5641
direct FAX NO.: (202) 778-5641
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May 5; 13997

VIA HAND DELIVERY

The Honorable Kenneth W. Starr
Independent Counsel

Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.
Suite 490-North

Washington, D.C. 20004

Dear Judge Starr:
This letter responds to your letter of April 29, 1997.

I explicitly stated my willingness to explore
alternatives to my proposal, so I am perplexed by your
characterization of the third element of my proposal as the
"linchpin" and the "sine gque non" of any negotiated resolution.
In any event, you appear to have misunderstood the governing law.
The Supreme Court has not held, as you suggest, that appellate
courts are without authority to vacate judgments upon settlement.
Indeed, the Supreme Court begins its analysis in Bancorp Mortgage
Co. v. Bonner Mall Partnership, 513 U.S. 18 (1994), by
recognizing the general authority of a federal appellate court to
vacate decisions in such circumstances. Id. at 21. Congress has
explicitly provided that, "[t]lhe Supreme Court or any other court
of appellate jurisdiction may affirm, modify, vacate, set aside
or reverse any judgment, decree, or order of a court lawfully
brought before it for review . . . ." 28 U.S.C. § 2106.

The appellee in Bancorp, of course, opposed the
appellant’s motion to vacate -- a situation quite different from
my proposal where all the parties would support vacatur. The
Supreme Court’s limited decision was, as you correctly quoted,
that " [w]here mootness results from settlement, . . . the losing
party has voluntarily forfeited his legal remedy by the ordinary
processes of appeal or certiorari, thereby surrendering his claim
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to the equitable remedy of vacatur." Bancorp Mortgage Co., 513
U.S. at 25 (emphasis added). Federal appellate courts continue

to have the authority to vacate decisions according to principles
of equity even where mootness is caused by settlement. As the

Supreme Court expressly noted in Bancorp, "[t]his is not to say
that vacatur can never be granted when mootness is produced [by
reason of settlement]." Id. at 29.

You have, however, elected to litigate the matter
rather than resolve it in a way that would speedily afford you
the notes. Jacta alea est.

S}neerely,

M s .., Ak,

Y av1d . Kendall
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